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IN THE DISTRICT-COURT FOR THE 


DISTRICT OF COLUMBIA 
CIVIL DIVISION 


MRS. CLAUDINE BECK DEHAVEN 
1820 Clydesdale Place, N. W. 
Washington, D. C. 


Plaintiff 
vs. : Civil Action No. 


DR. PHILIP CAULFIELD 
2701 Connecticut Avenue, N. W. 
Washington, D.C. 


DR. MAXWELL HURSTON 
4000 Cathedral Avenue, N.W. 
Washington, D. C. 


DR. EOWARD CAFRITZ 
1835 I Street, N. W. 
Washington, D. C. 


DR. MAXWELL HURSTON and 
DR. EDWARD CAFRITZ 

T/A Union Market Clinic 

416 Florida Avenue, N.E. 
Washington, D.C. 


Defendants 


( COMPLAINT - MALPRACTICE) 


COUNT I 


i. The amount in controversy exceeds $3,000.00 exclusive of interest and costs. 
Plaintiff is a resident of the District of Columbia, defendants are doctors who practice 


medicine in the District of Columbia. 


2 
2. At all times mentioned herein defendants were and still are physicians duly 


licensed to practice their profession as provided by the laws of the District of Columbia. 


3. The defendants hold themselves out to the public to be practioners of medicine, 


and as being qualified and skilled in the practice of medicine. 


4. Onor about May 8, i961 the plaintiff was injured as the result of a fall. 


5. Plaintiff consulted defendant Caulfield on that day for diagnosis and treatment of 


her injury. 


6. Plaintiff consulted and was treated by defendant Caulfield on May 12, 196i, 
May 22, i961 and May 23, 196i, all such consultations for the purpose of diagnosis and 


treatment of her injury. 


7. After defendant had examined plaintiff he negligently represented to plaintiff 


that she had suffered contusions of upper left arm and strain of left shoulder joint. 


8. Defendant Caulfield, his agents or employees, provided and prescribed treat- 


ment to plaintiff to wit: heat treatments. 


9, Plaintiff continued to complain of pain in left arm and shoulder and expressed 
this complaint on many occassions during the period of treatment personally to the 


defendant Caulfield. 


10. Relying wholly upon the advise of defendant Caulfield, Plaintiff continued treat- 


ment as mentioned in paragraph 8 above, and no other treatment. 


| 
il. Defendant Caulfield, during the period of consultation from May 8, 1961 to 


| 
May 26, 1961 negligently and carelessly failed to take X-ray photographs of plaintiff's 
| 
arm or shoulder. 
| 
12. The plaintiff during said period did in fact have a fracture of the greater 


tuberosity of the shoulder joint. 


13. As a proximate result of the failure of defendant Caulfield to take X-rays of 
plaintiff, in accordance with approved, usual and customary pease, which X-rays 
would have revealed plaintiff's fracture, which X-ray procedures were readily available, 
defendant's faulty diagnosis, and defendant's faulty treatment, plaintiff's condition 
worsened. She suffered a mal-union of the fractured bones, excrutiating pain and other 


eek ee | 
injuries. 
| 
| 
| 


14. By reason thereof, plaintiff has and will continue to be forced to incur expenses 
| 
for doctors, nurses, and hospitals, has and will continue to suffer great pain of mind and 
body, has and will suffer the permanent impairment of the use of her shoulder and arm, 


and loss of earnings. 


| 
COUNT II | 


1. Paragraphs 1 through 4 of Count I are incorporated hereunto and pray that they 


be read as part hereof. | 
| 


| 
2. Plaintiff consulted defendants Hurston and Cafritz, their agents or employees 
| 


for diagnosis and treatment on June 5, 1961 in regard to the above mentioned injury. 
| 


3. Plaintiff consulted and was treated by defendants Hurston and Cafritz, their 
| 


2 
2. At all times mentioned herein defendants were and still are physicians duly 


licensed to practice their profession as provided by the laws of the District of Columbia. 


3. The defendants hold themselves out to the public to be practioners of medicine, 


and as being qualified and skilled in the practice of medicine. 


4, On or about May 8, i961 the plaintiff was injured as the result of a fall. 


5. Plaintiff consulted defendant Caulfield on that day for diagnosis and treatment of 


her injury. 


6. Plaintiff consulted and was treated by defendant Caulfield on May 12, 1961, 


May 22, i961 and May 23, 196i, all such consultations for the purpose of diagnosis and 


treatment of her injury. 


7. After defendant had examined plaintiff he negligently represented to plaintiff 


that she had suffered contusions of upper left arm and strain of left shoulder joint. 


8. Defendant Caulfield, his agents or employees, provided and prescribed treat- 


ment to plaintiff to wit: heat treatments. 


9, Plaintiff continued to complain of pain in left arm and shoulder and expressed 
this complaint on many occassions during the period of treatment personally to the 


defendant Caulfield. 


10. Relying wholly upon the advise of defendant Caulfield, Plaintiff continued treat- 


ment as mentioned in paragraph 8 above, and no other treatment. 


3 


il. Defendant Caulfield, during the period of consultation from h jay 8, 1961 to 
May 26, 1961 negligently and carelessly failed to take X-ray photographs of plaintiff's 


| 
| 
arm or shoulder. | 


12. The plaintiff during said period did in fact have a fracture of the greater 


tuberosity of the shoulder joint. 


13. As a proximate result of the failure of defendant Caulfield to take X-rays of 


plaintiff, in accordance with approved, usual and customary practice, which X-rays 
would have revealed plaintiff's fracture, which X-ray procedures were readily available, 


defendant's faulty diagnosis, and defendant's faulty treatment, plaintiff's condition 


worsened. She suffered a mal-union of the fractured bones, excrutidting pain and other 
| 
| 

injuries. | 
I 


| 
14. By reason thereof, plaintiff has and will continue to be forced to incur expenses 
for doctors, nurses, and hospitals, has and will continue to suffer great pain of mind and 
| 
body, has and will suffer the permanent impairment of the use of her shoulder and arm, 


and loss of earnings. 


COUNT II 


| 
| 
1. Paragraphs 1 through 4 of Count I are incorporated hereunto and pray that they 


| 
be read as part hereof. | 
| 


| 
2. Plaintiff consulted defendants Hurston and Cafritz, their agents or employees 


| 
a ! . . . 
for diagnosis and treatment on June 5, 1961 in regard to the above mentioned injury. 


| 
3. Plaintiff consulted and was treated by defendants Hurston and Cafritz, their 


4 
agents or employees, from June 23, 1961 to July 15, 1961, for the diagnosis and treat- 


ment of her injury. 


4. Defendants Hurston and Cafritz, their agents or employees during said period 
of attendance diagnosed plaintiff's injuries in a negligent and careless manner, and in 
said professional care and diagnosis failed to exercise that degree of skill which is 


ordinary among physicians in that locality. 


5. Defendants Hurston and Cafritz, their agents or employees took an X-ray 
photograph of plaintiff's shoulder in a negligent manner, negligently analzed said X-ray 
and told plaintiff there was no fracture. Defendants continued to so negligently diagnose § 
said injuries and negligently care for plaintiff, and at all times fail to discover the frac- 


ture of plaintiff's arm which had in fact occured. 


6. Defendants Hurston and Cafritz, their agents or employees, diagnosed the 
injury of the plaintiff as sprain of left shoulder and bursitis when in fact plaintiff had a 


fracture of the greater tuberosity of the shoulder. 


7. Relying wholly upon the advise of defendants Hurston and Cafritz, their agents 


and/or employees, plaintiff continued treatment by defendants Hurston and Cafritz, 


their agents and employees, to wit: injections of Hydrocortisone procaine and hot com- 


presses and no other treatment. 


8. As a proximate result of the negligence of defendants Hurston and Cafritz, 
their agents or employees, in X-ray photographing and diagnosing said injuries in 
accordance with approved, usual and customary practice, plaintiff's condition worsened. 


Plaintiff suffered a mal-union of the fractured bones, excrutiating pain and other injuries. 


° 
9. By reason thereof, plaintiff has and will in the future be forced to incur expenses 


: a ae et] 
for doctors, nurses, and hospitals, has and will in the future continue to suffer great 


pain of mind and body, has and will in the future be prevented from being employed, and 


will suffer the permanent impairment of the use of her shoulder and arm. 
| 


«WHEREFORE: Plaintiff demands judgment against defendants Caulfield, Hurston 
| 


and Cafritz in the amount of $100, 000. 00. 


REEVES, ROBINSON, ROSENBERG, 
SHERRY & HAMLIN 


By: /s/ Aaron M. Levine 


(Plaintiff demands a jury trial. 1343 H Street, N Ww. 
Washi D.C, 
/s/ Aaron M. Levine) aaa a, 


Attorneys for Plaintiff | 


(Filed November 9, 1961) 


i Siss ee 


ANSWER OF DFENDANTS, DR. MAXWELL HURSTON, 
DR. EDWARD CAFRITZ AND DR. MAXWELL HURSTON 
& DR. EDWARD CAFRITZ, t/a UNION MARKET CLINIC 


First Defense 


The Complaint fails to state a claim upon which relief may be granted. 
i 


Second Defense | 


The Defendants, Dr. Maxwell Hurston and Dr. Edward Cafritz, admit they are 


duly licensed physicians practicing in the District of Columbia and further admit that 


| 
they operate a clinic known as the Union Market Clinic. The Defendant, Dr. Cafritz, 
denies that he rendered any treatment and care to the Plaintiff herein but it is admitted 
that the Defendant, Dr. Maxwell Hurston, did render medical care and treatment to the 


evensteh aa tar ines Eten cE GE Chae Cane lar te at res ne 7 


6 
Plaintiff and that said treatment and care commenced on June 5, 196i and continued 
through July 8, 1961. It is admitted that during the course of said medical care and 
reatment rendered by the Defendant, Dr. Maxwell Hurston, that an x-ray was taken of 
Plaintiff's shoulder. These Defendants deny each allegation of negligence and every 
other allegation contained in the Complaint. 
Third Defense 


The medical treatment and care rendered to the Plaintiff herein by these Defen- 


dants, as qualified in the Second Defense, was in accordance with the accepted standards 


of practice in the community. 
Fourth Defense 
The Plaintiff's sole remedy for injuries and damages, if any, suffered by reason off 
alleged negligence in her treatment and care is under the Workmen's Compensation Act 
in force and effect in the District of Columbia. 
GALIHER & STEWART 
By: /s/ William E. Stewart, Jr. 
Attorneys for Defendants, Dr. 
Maxwell Hurston & Edw. 
Cafritz 
1215 - 19th Street, N. Ww. 
Washington, D.C. 


(Certificate of Service) 


(Filed October 36, 1961) 
ANSWER TO COMPLAINT 


Now comes the defendant, Philip Caulfield, by and through his attorneys and in 


answer to complaint filed herein states as follows: 


FIRST DEFENSE: 


| 
i} 
| 
| 
| 
| 
The complaint fails to state a cause of action upon which relief can be granted. 


COUNT I 
SECOND DEFENSE: 


i, 2, 3, 4, ands. Admitted. 


6, 7 and 8. Defendant admits that plaintiff consulted with him and was treated by 


him among other days on May 12, 22 and 23, i961 and that treatments consisted among 


| 
other things of heat treatments and denies the remaining allegations of these paragraphs. 
| 


9, Admitted. 
10, 11, 12, 13 and 14. Denied. 


Defendant denies each and every remaining allegation of the complaint, not 


specifically referred to herein. 


THIRD DEFENSE: 


may have sustained. 


| 

The plaintiff has been fully and completely compensated for any injuries which she 
| 
| 


FOURTH DEFENSE: 


; nae : | : 
Defendant's care and treatment of the plaintiff was inaccordance with the accepted 
| 
| 


standards of practice. 
WELCH, DAILY & WELCH 


By: /s/ J. Joseph Barise 


Attorneys for Defendant Caulfield 
1511 K Street, N. W. 
Washington 5, D. C. 


(Certificate of Service) 


(Filed December 29, 1961) 
MOTION FOR SUMMARY JUDGMENT 
Come now the Defendants, Dr. Maxwell Hurston and Dr. Edward Cafritz, and 
Drs. Maxwell Hurston and Edward Cafritz, t/a Union Market Clinic, and move this 


Court for Summary Judgment in this cause and as reasons therefor state as follows: 


1. The pleadings, the affidavit of counsel attached hereto and the Statement 
pursuant to local Rule 9(h) demonstrate that there are no genuine issues of fact and that} 


the Defendants are entitled to judgment as a matter of law. 


2. The Defendant-physicians are not subject to an action for negligence and/or 


malpractice by reason of the decisions of the Courts in this jurisdiction and elsewhere 
which treat the matter as complained of by the Plaintiff as fully compensated for under 


the Workmen's Compensation Act. 


3. And for such other reasons as will be urged upon a hearing on the Motion. 
GALIHER & STEWART 
By: /s/ William E. Stewart, Jr. 


Attorneys for Defendants, Dr. 
Maxwell Hurston and Dr. Edway 
Cafritz, etc. 

1215 - 19th Street, N. W. 

Washington, D. C. 


NOTICE TO: Reeves, Robinson, Rosenberg, 
Sherry and Hamlin, Esqs. 


1343 H Street, N. W. 
Washington, D. C. 


PLEASE TAKE NOTICE, that the points to be submitted in support of this Motion 


and the authorities intended to be used, are attached hereto. The rules of the above- 


9 
named Court require that if you oppose the granting of the same, you shall within five 
days from the date of service of a copy thereof upon you, or such further time as the 
said Court may grant, or as the parties of this suit may agree upon, file in reply with 
the Clerk of said Court, a statement of the points and authorities upon which you rely 
and serve a copy thereof upon counsel for the Defendants named above. 
/s/ William E. Stewart, Jr. 


(Certificate of Service) 


(Filed December 29, 1961) 


AFFIDAVIT OF WILLIAM E. STEWART, JR. | 


DISTRICT OF COLUMBIA, SS: 


William E. Stewart, Jr., being first duly sworn upon oath, deposes and says: 


That Affiant is of counsel for the Defendants, Dr. Maxwell Hurston, Dr. Edward 
Cafritz, and Drs. Maxwell Hurston and Edward Cafritz, t/a Union Market Clinic; that 
Affiant states, upon information and belief, that at the time of the happening of the 
accident which resulted in the injuries alleged by the Plaintiff in het Complaint, she was 
an employee of the Washington Sheraton Corporation, which corporation owns and 


uperates the Sheraton-Park Hotel in the city of Washington, D. C. ;/that the said corpo- 
| 


ration has qualified as a self-insurer under the Workmen's Compensation Act in force 
| 


and effect in the District of Columbia; that for the purposes of the investigation or, 
| 


handling of, and adjustment of the workmen's compensation claims | the said corporation 


is represented by Robert W. Green Associates, Inc., Investment Building, Washington, 


2 o ; : 
D. C.; that the records of the said Robert W. Green Associates, Inc., Investment 


BuildingBuilding, Washington, D. C., and therefore the records of the said corporate 


10 

self-insurer, relating to the Plaintiff's accident reflect that the date of same was May 8 
1961; that pursuant to the workmen's compensation law covering compensable injuries 
and/or injuries arising out of and in the course of the employment, the Plaintiff was 
directed, first, to secure medical care and attention from Dr. Philip Caulfield, Co- 
Defendant herein, which care and attention was to be rendered at the expense of the 
self-insurer employer, pursuant to law; that thereafter the said Plaintiff was directed ta 
receive medical care and attention from Drs. Maxwell Hurston and Edward Cafritz and 
their associates at the Union Market Clinic, also at the expenses of the self-insured 
employer; that over a period of time subsequent to the date of the accident, the said 
Plaintiff was paid a total of $264.27, representing temporary total disability benefits, 
pursuant to law and further, the self-insured employer paid certain medical benefits, 


including the bill rendered by the Defendants, Drs. Hurston and Cafritz and the Unicn 


Market Clinic in the amount of $80.00 and a bill of the Providence Hospital in the 


amount of $7.00; that the period of disability was for a total period of 9 weeks and 6 


days. 


Further Affiant sayeth not. 
/s/ William E. Stewart, Jr. 


(Jurat) 


(Filed January 4, 1962) 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant, Dr. Philip Caulfield, by and through his attorneys and 
moves that summary judgment be entered herein in his favor and as reasons therefore, 


this defendant adopts the Points and Authorities filed by co-defendants in support of 


, 


v 


| 
| 
11 
| 
| 


their similar Motion for Summary Judgment. 
WELCH, DAILY & WELCH 


By: /s/ J. Joseph Barse 
ak OK | 


(Certificate of Service) 


(Filed January 18, 1962) 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT | 


The plaintiff, by and through her attorneys of record, Harvey Rosenberg and Aaron 


M. Levine, files this opposition to the motion of defendants, Caulfield and Hurston, and 
| 
Hurston and Cafritz, T/A Union Market Clinic, and moves this Court to deny the Motion 


for Summary Judgment and as reason therefore states as follows: 


1. The defendants are not entitled to judgment as a matter of law 


2. The defendant physicians are subject to an action for negligence and/or malprac- 


tice. 


3. The defendants, doctors, are not the proper parties to claim that the plaintiff's 
: : ; ; | ; 
exclusive remedies are under the Workmens’ Compensation Act, and solely against her 


employer. | 
! 
The plaintiff is given specific statutory authorization for this suit. 


There are questions of fact still to be determined. 
And for such other reasons as will be urged upon a hearing of this motion. 
xe Hoot seas ; sore 3 hatte ah ee . 

: ae tl * CASES : : € ‘ we F 


t /s/ Harvey Rosenberg 
/s/ Aaron M, Levine 


* OK OK 


(Filed January 18, 1962) 


AFFIDAVIT OF AARON M. LEVINE 


DISTRICT OF COLUMBIA, SS: 


Aaron M. Levine, being first duly sworn upon oath deposes and says: 


That affiant is counsel for the plaintiff Claudine Beck Dehaven; that affiant states, 


upon information and belief: 


The plaintiff on May 8, 1961, while working as a waitress for the Sheraton -Park 
Hotel, fell and injured her shoulder. In seeking medical care for this injury, plantiff 
consulted Dr. Caulfield, and was treated by him until May 26, 1961. The pain per- 
sisted and plaintiff consulted, and was treated by Dr. Hurston at the Union Market 
Clinic from June 5, 1964 until July 8, 196i. Plaintiff notified her employer of the injury 
and received workmen's compensation payments from May 9, 196i until July 16, 196i 
totaling $264.27. No final award was ever made in this case, nor was a hearing of a 
formal nature ever requested. On September 14, 1961 and again on November 24, 1961 
the Bureau of Employees’ Compensation of the District of Columbia was notified by 
affiant that plaintiff's compensation claim was to be suspended and that a third party 
action was being instituted. Her employer's insurance carrier was likewise notified 


and no objection raised. Flaintiff has incurred medical expenses for the care and 


13 
treatment of her arm and shoulder in excess of $800.00, and has been unable to seek 


employment from the date of injury to January 2, 1962. 


/s/ AaronM. Levine 


(Filed February 28, 1962) 


ORDER 


| 
Upon consideration of the Motion of Defendants, Dr. Maxwell Hurston and Dr. 
| 
Edward Cafritz, and Drs. Maxwell Hurston and Edward Cafritz, t/a Union Market Clinic, 


for Summary Judgment in this cause, the V.emorandum of the Plaintiff in opposition there 
to and after argument in open Court, it is by the Court this 28th day ‘of February, 1962.. 


| 
ORDERED, that the Motion be and hereby is granted and this cause be and hereby 


: | 
is dismissed as to the Defendants, Dr. Maxwell Hurston and Dr. Edward Cafritz, and 


Drs. Maxwell Hurston and Edward Cafritz, t/a Union Market Clinic 


/s/ Edward M. Curran 


JUDGE 
( Certificate of Service) 


(Filed March 5, 1962) | 


ORDER 


Upon consideration of the Motion of defendant Dr. Philip Caulifield for Summary 


Judgment in this cause, the Memorandum of the Plaintiff in opposition thereto and after 


argument in open Court, it is by the Court this 5th day of March, 1962; 


ORDERED, that the said Motion should be and the same is hereby granted and this 
cause is hereby dismissed as to the defendant Dr. Philip Caulfield and judgment is here- 


by entered in as favor against the plaindff. 


/s/ Edward M. Curran 


TUDGE 
( Certificate of Service) 


( Filed March 6, 1962) 


MOTION FOR LEAVE TO PROCEED ON 
APPEAL IN FORMA PAUPERIS 


Plaintiff moves this Court to issue on order granting leave to proceed on appeal 


from the judgment of February 28, 1962 without prepayment of fees and costs and with - 


out giving security therefor and to direct the Clerk of the Court to transmit to the Court 
of Appeals 2 certified copy of the record and to direct that a stenographic transcript be 
furnished to plaintiff and that the fees for same be paid by the United States. The grounds 


for this motion are as follows: 


1. The plaintiff is a citizen of the United States and a resident of the District of 
Columbia and is without property or money with which to pay the costs of appeal ana is 
unable to pay costs Or fees on appeal or the fees for furnishing a stenographic transcript 
believes that she is entitled to the redress sought, and is taking this appeal in goda faith, 


as more fully appears from the affidavit attached hereto. F.R. Civ. P. Rule 75 (M) 


2. The appeal presents 4 substantial question and a stenographic transcript is 


necessary for the record on appeal 28 USC 753 (F). 


| 
ROBINSON, ROSENBERG & SHERRY 
/s/ Daniel I. Sherry | 


/s/ Aaron M. Levine | 
* ok OK 


( Certificate of Service) 


( Filed March 6, 1962) 


AFFIDAVIT OF CLAUDINE BECK DEHAVEN 
IN SUPPORT OF MOTION FOR LEAVE TO 
PROCEED ON APPEAL IN FORMA PAUPERIS 


DISTRICT OF COLUMBIA, ss: | 
CLAUDINE BECK DEHAVEN, being first duly sworn, deposes and says: 


i. That she is the plaintiff herein. That this is an action for personal injuries 
| 


resulting from the negligent treatment of the Defendants. 


2. That plaintiff and all defendants are citizens of the United States and that the 
| 


defendants practice medicine in the District of C olumbia. 


3. That on Feburary 28, 1962 the Court entered a judgment for the defendants on 


their motion for Summary Judgment and dismissing the above cause. | 


4. That affiant is the sole support of herself, and has no money and property other 


than that which she earns as a waitress. | 
| 


5. That because of the injuries sustained on May 8, 1961, andithe negligent treat- 


ment of the defendants regarding that injury she was unable to perform any employment 


from May 8, to January 1, 1962 and incurred medical expenses, as of this date due and 


outstanding in an amount exceeding $1,000.00. 


6. Affiant has no money or property with which to pay costs of appeal or to obtain 


a transcript of the proceedings. 


7. That plaintiff in good faith believes that she has a good claim for relief against 
defendants and that she will prevail on appeal if she is permitted to appeal in forma pau- 
peris. 

/s/ Claudine Beck Dehaven 


( Jurat) 


(Filed March 27, 1962) 
ORDER 
Upon consideration of the Motion of the Plaintiff for leave to proceed on appeal in 
forma pauperis and after hearing argument respecting same by the several counsel in- 


volved herein, it is by the Court this 27th day of Marcy, 1962, 


ORDERED, that the Court, having found that there is no substantial question in- 
volved in the proposed appeal and having further found that the said proposed appeal is 


frivolous, the said Motion be and hereby is denied. 


/s/ Edward M. Curran 


JUDGE 


| 

| 

17 | 

(Filed March 28, 1962) | 
| 
| 


a NOTICE OF APPEAL 
| 


Notice is hereby given this 28th day of March, 1962, that the plaintiff, Claudine 
Beck DeHaven, hereby appeals to the United States Court of Appeals for the District of 
- Columbia Circuit from the judgment of this Court entered on the 28th day of February, 
- 1962 in favor of the defendants Maxwell Hurston, Edward Cafritz, and Maxwell uedlsaire 
and Edward Cafritz, t/a Union Market Clinic, against said plaintiff, and from the judg. 
- ment of this Court entered on the 5th day of March, 1962 in favor of the defendant Philip 
Caulfield against said plaintiff, and from the order of this Court entered on the 27th aay 
| of March, 1962 denying the motion of said plaintiff for leave to proceed on appeal in 


forma pauperis. 


* Ok * 


| 
/s/ Daniel I. Sherry 
| 
| 
| 
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STATEMENT OF QUESTION PRESENTED 


The Appellees believe that the question is correctly 


stated by Appellant. 


SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Exclusive Remedy of the Appellant is Under 
The Terms of the Workmen's Compensation Act 
And She is Not Entitled to Prosecute a Claim for 
Alleged Malpractice Against Appellees 3 


Il. The Law Abhors Double Recovery 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
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SUMMARY OF ARGUMENT 


A physician designated by the employer for treatment and care 
of an employee who suffered an injury which arose out of and in the 
course of her employment and for which she has received certain 
compensation benefits, is not a third party within the meaning of the 


Workmen's Compensation Act and is therefore not subject to an action 
for damages predicated upon allegations of malpractice. The injured 
employee is entitled to recover benefits under the Workmen's 
Compensation Act for her injury as a whole, including any injury or 
aggravation of the prior injury suffered at the hands of the attending 
physician. 


The law does not permit double recovery for the same elements 


of damage. 


The remedy afforded an injured employee under the Compensation 
Act is all-inclusive. The purposes of the Act are fully served by the 
benefits as afforded and the interpretation as herein contended for by 


Appellees, that Appellant's exclusive remedy is under said Act. 


ARGUMENT 


I 


THE EXCLUSIVE REMEDY OF THE APPELLANT IS UNDER 
THE TERMS OF THE WORKMEN'S COMPENSATION ACT 
AND SHE IS NOT ENTITLED TO PROSECUTE A CLAIM 

FOR ALLEGED MALPRACTICE AGAINST APPELLEES 


The Appellees concede that they have been unable to uncover 
and furnish to this Court an authority interpreting the Longshoremen's 
and Harbor Workers’ Act which is squarely on all fours with the instant 
problem, however, the Appellees hasten to add, that there is an abun- 
dance of law on the general subject and numerous authorities, the rea- 
soning of which, it is respectfully submitted, should be persuasive to 
this Court to Appellees' position in this cause. 


The Appellant makes several references in her brief to the 
‘tmalpractice of Appellees" which is denied by each of the Appellees. 
Of course, it is recognized that the Court is not called upon to express 
an opinion with respect to the merits of Appellant's claim at this stage 


of this litigation but it is noteworthy that though this Appellant instituted 
her action in the District Court predicated upon the alleged failure of 
Appellees to discover and treat a fracture, that upon the Appellant's 
submitting to a surgical procedure, it was definitely determined that no 


such fracture existed. 
| 


This Court had occasion to pass upon a closely related question 
of law when it decided the case of Lindsay, et al v. George Wa ashington 
University, 108 U.S. App. D.C. 44, 279 F.2d 819. In fact, the Court in 
that decision makes reference to a number of the authorities which are 
helpful in the treatment of this subject. In Lindsay, et al. v. George 
Washington University, cited_supra, the defendant-employer also operated 
a hospital. There was no question but that the original injury suffered 
arose out of and; in 1 the ‘course ¢ of the employment of Appellant, Lindsay , 
but it was contended that following the rendition of medical | care at the 
corporate appellee's hospital , he suffered the imposition of an "independ- 
ent and totally unrelated, negligent act - - - performed by agents of the 
appellee." It was therefore being contended that this was an independent 
tort for which the corporate employer was liable to respond in damages. 
This Court affirmed the granting of summary judgment in favor of the 
appellee , George Washington University, pointing out the responsibility 
of the employer, under the Act, for the furnishing of medical care "for 
all legitimate consequences following an accident, including unskillful- 


ness or error of judgment of the physician furnished as required, and 


the employee is entitled to recover under the schedule of compensation 
_ - - regardless of the fact that the disability has been aggravated and 
increased by the employer's selected physicians - - -." Citing 
Fernandez v. Gantz, 113 Fed. Supp 763, 764 (DCDC 1953) in the last 
paragraph, the Court stated: 


| 
"Our conclusion is not altered by the fortuity | 

that the employer, appellee herein, also operated the 

hospital where the professional services complained | of 

were rendered. The employer is responsible in the parti- 

culars and to the extent specified by the Act for all | 


legitimate consequences flowing from a compensable 
injury. That liability, so imposed, measures this Plaintiff's 
entitlement. We find no error." 


The theory of such a conclusion as expressed in the case of 
Lindsay v. George Washington University, cited supra, is of course 
predicated upon the so-called "exclusive remedy" provision of the Act 
put also it is based upon a recognition of the type of legislation which 
the Court is examining and the type of injury with which it is concerned. 
This is social legislation possessed of a philosophy and determination 
to provide an injured employee with benefits for injuries sustained and 
disabilities suffered, directly flowing from or traceable to the indus- 


trial accident. The view of this Court as expressed in the Lindsay case 


is definitely a majority view and consistent with interpretations of many 
of the workmen's compensation acts, to the effect that the benefits there- 
under are extended to workmen who suffered aggravation of injuries and 
prolongations of disabilities by reason of alleged negligence of treating 
physicians in hospitals. Such conclusions are consistent with the basic 
philosophy of workmen's compensation and purposeful elimination of 
common-law actions arising out of industrial accidents. Further illus- 
trative of this argument are the authorities which appear in the footnote 
at the conclusion of the opinion (Footnote 9). Lastly, the concept and 
reasoning behind these decisions become quite clear in light of the 
language used by Mr. Justice Frankfurter in the case of O'Leary v. 
Brown-Pacific-Maxon, 340 U.S. 504, 71 S.Ct. 470, 471, 95 L.ed 483, 
where it was stated: 
‘Workmen's compensation is not confined by common- 

law conceptions of scope of employment. * * * The test of 

recovery is not a causal relation between the nature of em- 

ployment of the injured personand the accident. Thom v. 

Sinclair (1917) A.C. 127,142. Nor is it necessary that the 

employee be engaged at the time of the injury in activity 

of benefit to his employer. All that is required is that the 


‘obligations or conditions’ of employment create the 'zone of 
special danger’ out of which the injury arose." 
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It is the contention of Appellant that the Appellees are third per- 
sons within the meaning of the Act and are subject to an action for 
alleged malpractice. The Appellant would distinguish between the facts 
in the instant case and the authorities in which the party sued was the 
employer, who had by various arrangements, such as the operation of 
a clinic or hospital, provided medical care. This argument seems to 
Appellees to ignore the reasoning representative of a majority view 
that the injured employee remains in the course of his employment 
throughout such hospitalization and/or medical care and further would 
result in the injured workman being entitled to double recovery for an 
injury and aggravation thereof. In the case of Roman v. Smith, et al, 
42 F.2d 931 (Dist. Ct., D. Idaho, N.D.), a suit was instituted against two 
physicians who operated a hospital and the surety for Plaintiff's employer. 
The suit was predicated upon allegations that the Defendant-physicians 
had obligated themselves to provide medical and surgical treatment 
and hospital care for employees of the Callahan Company, plaintiff's 
employer. Plaintiff had suffered an industrial accident ‘in the course of 
his employment in a zinc mine and had been taken to the hospital and 
placed under the care of the defendant-physicians. It was contended 
that an improper union at a fracture site had been effected in the course 
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of medical care. In its opinion, at page 31, the Court states: 


"The inquiry here is, Was the injury for which 
plaintiff is seeking compensation so related to and con- 
nected with the injury he received by reason of the accid-. 
ent as to authorize an award under the Compensation Act, 
and, if so, is the remedy thus provided exclusive of all 
other remedies? It is evident from a reading of the 
Workmen's Compensation Act that the Legislature intended 
to withdraw from private controversy and insure relief for 
injured workmen regardless of the question of fault and to 
the exclusion of every other remedy, except as provided by 
section 6220, C. S. Idaho, of the act, which reads: 


‘When an injury for which compensation is payable 
under this chapter shall have been sustained under cit- 
cumstances creating in some other person than the employer 
a legal liability to pay damages in respect thereto, the 


injured employee may, at his option, either claim com- 
pensation under this chapter or obtain damages from 

or proceed at law against such other person to recover 
damages; and if compensation is claimed and awarded 
under this chapter any employer having paid the com- 
pensation or having become liable therefor shall be 
subrogated to the rights of the injured employee to 
recover against that person: Provided, If the employer 
shall recover from such other person damages in excess of 
the compensation already paid or awarded to be paid under 
this chapter, then any such excess shall be paid to the 
injured employee less the employer's expenses and costs 
of action." 


(1) The theory of the act is to insure compensa- 
tion for an injured workman against the consequences of 
accident, and where his condition is directly attributable 
to his employment as to invoke the benefits of the act. 
Such results as are proximately traceable to the-original - 
injury are within the contemplation of the act. It is not 
a question as to whether such injured workman can recover 
against any particular person, unless the injury is not the 
proximate result of the original injury which would give an 
independent right of action. An employee may recover under 
the act compensation for a new injury or an aggravation of 
his original injury, resulting from surgical or medical 
treatment, when there is no intervening independent cause 
to break the chain of causation between the new injury and 
the original injury, and this rule seems to apply even where 
the disability has been increased by the intervening care- 
lessness of the employer's selected physician. It is now 
recognized that surgical treatment is an incident to every 
case of injury, and, where a workman meets with an accident 
and is taken to a hospital and placed under the care of the 
employer's physician, he is, under the law, still in the course 
of his employment, 


In a well-considered case, where the facts are sim- 
ilar to those here, Judge Rudkin has disposed of this question 
and held that the original accident of a workman was the prox- 
imate cause of the damages claimed, and that the State Com- 
pensation Act provides just and adequate compensation for 
all injured workmen, which is exclusive of all other remedies. 
Sarber v. Aetna Life Ins. Co. (9 C.C.A.) 23 F. (2d) 434. The 
state of Washington has a statute somewhat similar to the 
Idaho act, and the Supreme Court of that state has given that 
statute the same construction as is here being given to the 
Idaho act. Ross v. Erickson, 89 Wash. 634,155 P. 153, L. R. 
A. 1916F, 319. See also Drengwitz v. Lincoln Park Coal. 


| 
& Brick Co., 317 Dl. 302, 148 N. E. 79, 30 A.L.R. 1270. 
| 
(2) But counsel for plaintiff urges that this case 
comes within the above-quoted exception of the act, which 
gives to an injured employee the option of either claiming _ 
compensation under the act or to proceed at law against some 
other person, where the injury was sustained under circum- 
stances creating in such person than the employer a legal 
liability to pay damages in respect thereto. The exception 
referred to gives to the injured employee the right to elect 
whether to sue the tort-feasor or to claim under the act, 
and gives the employer who pays compensation the right 
to sue the tort-feasor, thus providing that the two rights of 
the employee and the employer are separate and distinct. 
The plaintiff would not, under the facts disclosed in the 
complaint, have the right to elect whether to sue the physicians 
or claim under the act, because the injury from the malprac- 
tice of the defendant physician employed by the employer of 
plaintiff: was the proximate ‘result of the original: ‘injury; ei 
and therefore his remedy entitled him to compensation under 
the act and is an exclusive one." | 
_To the same effect is the case of Balancio v. United States of 
America, 174 Fed. Supp. 636, where it was held that a civilian seaman 
| 
who had been injured in the course of his employment and admitted to 
the Government health hospital and who allegedly received negligent 
treatment at the hospital from which he claimed serious injuries re- 
sulted, was confined, remedywise, to the Compensation Act. The plain- 
tiff contended that the act of malpractice allegedly committed upon him 
while a hospital patient was an independent tort and that it occurred sub- 
sequent to his period of employment and thus compensation was_not his _ 
exclusive remedy. On the other hand, the defendant contended that during 


the period of hospitalization the Plaintiff maintained his status asa 
government employee with the result that any recovery for the injuries 
sustained, whether these injuries be in the realm of aggravation or not, 
must be under the Compensation Act. The Court sustained the position 
of the defendant and dismissed the complaint, concluding that if any act 
of malpractice was committed upon the person of the Plaintiff, it was 


committed during the course of his employment. oat 
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This last cited case was appealed and upon appeal was affirmed 
by the Second Circuit as reported, Balancio v. United States of America, 
decided May 22, 1959, 267 F.2d 135. In its opinion, the Court sum- 
marizes a series of decisions in the United States Supreme Court and 
and the several United States Circuit Courts of Appeal as well as Federal 
District Courts over the years. The opinion demonstrates by analogy 
the liability of a tort feasor under the common-law not only for injuries 
caused by the tort feasor's negligence but for any aggravation of them 
due to the incompetence of a physician who treated him. This is the law 
under the connon-law and the Court concludes that the same reasoning 
is employable in the instance of a claim under a workmen's compensation 
statute. At page 137 of its opinion, the Court states: 

"We interpret the Compensation Act as a substitute 

for the whole of the claim that, but for it, would have arisen 

under the Tort Claims Act. Of course it may be true that 

the compensation granted by the Compensation Act, is not 

an adequate substitute for the unlimited recovery open to 

Federal employees, as well as others, under the Tort Claims 

Act. That is to say, it is possible that to accord to all 

Federal employees a limited remedy for injuries, even though 

they are caused without 'fault,’ is not the equivalent of a 

grant of unlimited remedies under the Tort Claims Act to 

those who can show that their injuries are caused by ‘fault.' 

However, that is certainly not for us to say. Be it as it may, 

we cannot disregard the fact that Congress meant that, when- 


ever 'compensation' was available to a Federal employee, it 
was to be his only remedy.” 


See also the case of Leahy v. United States of America, 160 Fed. 
Supp. 519, which involved an action by a government employee who had 
sustained personal injuries in the course of his employment and had 
been admitted as a patient in a United States hospital for an operation 
and while he was recuperating from this operation, he was struck in 
the back at the site of the operation by the handle of a floor buffing 
machine while walking in the hospital corridor. The Court held that 
the sole remedy of the Plaintiff would be in a claim for benefits under 
the Employees' Compensation Act and that suit could not be brought 


| 
9 | 
against the Federal Government under the Federal Tort Claims Act. 


Appellant has made extensive reference to Larson's Workmen's 
Compensation Law and at page 12 of her brief accurately quotes from 
that treatise. The difficulty encountered, however, in placing reliance 
upon such an analysis of the authorities is immediately apparent when 
one commences to examine the various State Compensation Acts and 
notes the dissimilarities in such acts. Furthermore, one cannot lose. 
sight of the results which very well might develop from an adoption of 
what Appellant chooses to refer to as the majority view, which results 
will be treated hereinafter. | 


It is respectfully urged that the reasoning employed ty the Courts 
in those suits instituted under the Federal Tort Claims Act against the 
United States for aggravation of injuries suffered during the course of 
hospitalization at a Federal institution, such as in Balancio and Leahy, 
both cited supra, are equally applicable to the instant case. As is fairly 
stated by Appellant in her statement of the case, the Appellees were 
treating physicians designated by her employer and its insurance carrier. 
Their treatment was for an injury which had arisen out of and in the course 
of her employment. There can be no question but that if there was an 
aggravation of her injury or prolongation of her disability , that she is 
entitled to recover benefits as provided for under the Act. It is further 
apparent that the whole claim as voiced by Appellant has never been 
finally passed upon by the Government agency charged with the enforce- 
ment of the Act. There can be no question but that as Appellant sub- 
mitted to the medical care rendered by Appellees, she was then and 
there still an employee of the hotel-employer and that any injury visited 
upon her at that point was compensable. 


0H 


THE LAW ABHORS DOUBLE RECOVERY 


To permit the prosecution of an action for malpractice under 
the factual circumstances existing here would be to afford double re- 
covery to a litigant. 


The Appellant, as indicated in her statement of the case, has re- 
ceived certain compensation benefits, including disability benefits and 
payment for medical services rendered. Whether she is entitled to 
further benefits as a result of the actions of the Appellees as she would 
imply, or otherwise, this is-of course- not-a-matter for- determination 
by this Court at this time. This would, in fact, be a matter for further 
administrative action by the Deputy Commissioner. Furthermore, it 
is obvious that a disposition of this appeal in a manner unfavorable to 
Appellant would not affect her rights or jeopardize her rights to pro- 
secute her claim further under the provisions of the Act. It is equally 
clear however that if Appellant's position on this appeal be sustained 
and if she can thereafter by competent evidence establish her allegations 
of malpractice against any one or all of Appellees, that she would then 
be entitled to recover at the hands of a Court and jury such damages 
as would compensate her for that portion of her disability , medical ex- 
penses and pain and suffering, claimed to have been caused by the actions 
of Appellees. Reflection upon this momentarily must certainly produce 
recognition of an almost impossible task being placed upon the fact 
finders to separate the results of the original industrial accident from 
the results of the alleged aggravation and/or further injury. Separate 
and apart, however, from the practical problem thereby posed, there 
would be the legal problem of how a Court might avoid such a litigant 
effecting a double recovery. This Court, in Hudson v. Lazarus, 95 U.S. 
App. D.C. 16, 217 F.2d 344, commented briefly respecting the necessity 


11 
of preventing double recovery. At page 21 of its opinion the Court stated: 


"Double recovery for the same elements of damage 

should of course be avoided." | 

Again, in the case of Pleasant v. Wash. Sand and Gravel Co., 104 
U.S. App. D.C. 374, 262 F.2d 471, the Court was considering a contention 
that the minor child of an injured Plaintiff-mother had a cause of action 
for claimed losses of a sentimental nature resulting from her mother's 
injury, for which the mother was already prosecuting her own action. 
In denying the existence of such a cause of action under the law of the 
District of Columbia, the Court commented at page 376: ! 


"At this stage, if a change is to be made in the 
pattern of liability along the lines Appellant urges, the 
«i ¢hange Should; be. made-by-the-Congress, which could: 
weigh the merits of the proposed change against the thee 
considerations - such as double recovery, increased lit- 
igation, and the like - which might be urged." | 

Even though there was no formal award of compensation benefits 
to the Appellant in this particular case with the subsequent right of 
subrogation arising, it seems important to Appellees that this contin- 
gency, which could very well occur in other cases, be referred to at 
this point. To adopt the view of Appellant, the Court must, of necessity, 
recognize the possibility that an employee injured in an industrial ac- 
cident, thereafter treated by a physician designated by the employer, 
whom the employer would claim had treated him ‘negligently, could well 
accept compensation benefits under a formal award and not take further 
action on his own against the alleged negligent physician. The Court 
should consider further the possibility that the industrial accident re- 
sulting in injury to the employee may well have been caused by the 
negligence of the employer by acts of omission or commission through 
other agents, or otherwise. This employer, consistent with Appellant's 
views as contended on this appeal, could then institute an action for 
malpractice against the attending physician and despite the employer's 


own negligence being the proximate cause of the industrial accident, 


the employer could recover and in effect benefit by his own negligence. 


The purpose of the enactment of workmen's compensation statutes 
never contemplated that an attending physician would be a third party 
within the meaning of the Act. The definition of a third person within 


the meaning of the Act and against whom the injured employee may 
choose to prosecute a common-law action should be confined to the 
original accident, which brings into operation the benefits of the Act. 


CONCLUSION 


Wherefore, it is respectfully submitted that this Court should 
affirm the granting of summary judgment by the lower Court. 
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STATEMENT OF QUESTIONS PRESENTED 
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The question is whether an injured hotel employee whos - suffers 


additional damages by reason of the malpractice of physicians selected 


fea 
by her employer to render medical services for her injuries is restrict- 


ed by the District of Columbia Workmen's Compensation Act to the ex- 
clusive remedy of workmen’s compensation benefits, or whether the 

Act, which expressly permits an injured employee to recover in damages 
against third persons other than the employer or fellow employees, per- 
mits her to recover in a negligence action against the phieictans for 


the damages caused by their malpractice. 
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JURISDICTIONAL STATEMENT 


This is an action for damages in an amount exceeding 
$3,000.00 caused by malpractice, brought upon a Complaint filed 
October 12, 1961 in the United States District Court for the District 
of Columbia. JA 1. Jurisdiction of that Court is conferred by 


D. C. Code (1951 ed.) sec. 11-305 et seq. 


Motions for summary judgment were granted in favor of the 
defendants-appellees, Judgment was entered on February 28, 1962 
in favor of the defendants -appellees Maxwell Hurston, Edward Cafritz, 
and Maxwell Hurston and Edward Cafritz t@ Union Market Clinic. 
JA 13. Judgment was entered on March 5, 1962 in favor of the 
defendant Philip Caulfield. J.A 13. Plaintiff-Appellant's motion 
for leave to proceed on appeal in forma pauperis was denied by the 
District Court on March 27, 1962. JA 16. Notice of Appeal was 


filed on March 28, 1962, JA 17. 


On June 25, 1962, this Court granted the amended petition for 


leave to appeal in forma pauperis. 


This Court has jurisdiction under 41 U.S.C. 1291. 


STATEMENT OF THE CASE 


On May 8, 1961 while she was working as a waitress for the 
Sheraton Park Hotel in the District of Columbia, appellant fell and 
injured her shoulder, At the direction of her employer, the appellant 
went to appellee Caulfield and was treated by him until May 26, 

1961. Thereafter, also at the direction of her employer, the appel- 
lant went to the Union Market Clinic, which is operated by appellees 


Hurston and Cafritz, where she was treated from June 5, 1961 until 
July 8, 1961. | 


Appellant was paid workmen's compensation benefits from May 
9, 1961 until July 16, 1961 totalling $264. 27 and is advised that her 


employer has paid appellees for the services they rendered, 


No final award of workmen's compensation benefits was ever 
made, nor was a formal hearing requested, On September 14, 1961 


and on November 24, 1961, the Bureau of Employees' Compensation 


of the District of Columbia was given proper notice that appellant's 


compensation claim was to be suspended and this third party action 


instituted. The employer was also notified. JA 12, | 
| 


This action was filed on October 12, 1961, appellant's com- 
plaint alleging negligence on the part of appellees in the professional 


care rendered by them resulting in a worsening of appellant's condi- 
| 
tion, JAl, 
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Appellees’ Answers denied the allegations of negligence and 
raised the defense that the Workmen's Compensation Act was the 


exclusive remedy to which appellant was entitled. JA 5. 


Appeliees then filed motions for summary judgment on the 
grounds that they were not subject to an action for negligence be- 
cause the remedy of the Workmen's Compensation Act was exclus- 
ive. JA 8. These motions were granted, and this appeal 


followed. 


STATUTES INVOLVED 


1. District of Columbia Code (1951 ed.) Title 36, sec. 501: 


Longshoremen's and Harbor Workers’ Compensation 
Act made applicable to District of Columbia. | 
| 

“The provisions of chapter 18 of title 33, U.S. Code, 
including all amendments that may hereafter be made 
thereto, shall apply in respect to the injury or ideath of 
an employee or an employer carrying on any employment 
in the District of Columbia, irrespective of the place where 
the injury or death occurs; except that in applying such 
provisions the term ‘employer’ shall be held to mean every 
person carrying on any employment in the District of 
Columbia, and the term “employee” shall be held to mean 
every employee of any such person." (Act of May 17, 


1928, C. 612, sec. 1, 45 Stat. 600.) | 


2. Act of March 4, 1927, C. 509, sec. 5, 44 Stat. 1426, 


U.S.C. Title 33, sec. 905: | 


Exclusiveness of liability. | 

"The liability of an employer prescribed in section 
904 of this title shall be exclusive and in place of all 
other liability of such employer to the employee, his legal 
representative, husband or wife, parents, dependents, 
next of kin, and anyone otherwise entitled to recover 
damages from such employer at law or in admiralty on 
account of such injury ordeath, except that if an employer 
fails to secure payment of compensation as required by 
this chapter, an injured employee, or his legal represent- 
ative in case death results from the injury, may elect to 
claim compensation under this chapter, or to maintain an 
action at law or in admiralty for damages on account of 
such injury or death. In such action the defendant may not 
plead as a defense that the injury was caused by the negli- 
gence of a fellow servant, nor that the employee assumed 
the risk of his employment, nor that the injury was due to 
the contributory negligence of the employee..” 

| 


3. Act of March 4, 1927, c. 509, sec. 33, 44 Stat. 1440; Act of 
June 25, 1938, c. 685, secs. 12, 13, 52 Stat. 1168; 1946 Reorg. Plan 
No. 2, sec. 3, eff. July 16, 1946, 1 F.R. 7873, 60 Stat. 1095; 1950 
Reorg. Plan No. 19, sec. 1, eff. May 24, 1950, 1S F.R. 3178, 64 
Stat. 1271; Act of August 18, 1959, Pub. L. 86-171, 73 Stat. 391, 


U.S.C. Title 33, sec. 933: 


"Compensation for injuries where third persons are liable 


(a) If on account of a disability or death for which 
compensation is payable under this chapter the person 
entitled to such compensation determines that some person 
other than the employer or a person or persons in his 
employ is liable in damages, he need not elect whether 

to receive such compensation or to recover damages 
against such third person. 


(b) Acceptance of such compensation under an award 

in a compensation order filed by the deputy commis- 
sioner shall operate as an assignment to the employer 
of all right of the person entitled to compensation to re- 
cover damages against such third person unless such 
person shall commence an action against such third per- 
son within six months after such award. 


(c) The payment of such compensation into the fund 
established in section 944 of this title shall operate as 
an assignment to the employer of all right of the legal 
representative of the deceased (hereinafter referred to 
as ‘'representative’) to recover damages against third 
person. 


(a) Such employer on account of such assignment may 
either institute proceedings for the recovery of such 
damages or may compromise with such third person 
either without or after instituting such proceeding. 


{e) Any amount recovered by such employer on account 
of such assignment, whether or not as the result of a 


eo. 


compromise, shall be distributed as follows: 
(1) The employer shall retain an amount equal to -- 

(A) the expenses incurred by him in respect 
to such proceedings or compromise (including a 
reasonable attorney's fee as determined by me de- 
puty commissioner); 

(B) the cost of all benefits actually furnished 
by him to the employee under section 907 of ie 
title; 

(C) all amounts paid as compensation; | | 

(D) the present value of all amounts there- 
after payable as compensation, such present \value 
to be computed in accordance with a schedule pre- 
pared by the Secretary, and the present value of 
the cost of all benefits thereafter to be furnished 
under section 907 of this title, to be estimated by 
the deputy commissioner, and the amounts so com- 
puted and estimated to be retained by the employer 
as a trust fund to pay such compensation and the 
cost of such benefits as they become due, and to 
pay any sum finally remaining in excess thereof to 
the person entitled to eorpseeven or to the 'repre- 
sentative; and 


(2) The employer shall pay any excess to the per- 
son entitled to compensation or to the representative, 
less one-fifth of such excess which shall belong to 
the employer. 
| 
(f) If the person entitled to compensation institutes 
proceedings within the period prescribed in subdivision 

(b) of this section the employer shall be required to pay 

as compensation under this chapter a sum equal to the 
excess of the amount which the Secretary determines is 
payable on account of such injury or death over the amount 
recovered against such third person. 


(g) If compromise with such third person is made by 
the person entitled to compensation or such represent- 
ative of an amount less than the compensation to which 
such person or representative would be entitled to under 
this chapter, the employer shall be liable for compensa - 
tion as determined in subdivision (f) of this section only 
if such compromise is made with his written approval. 
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(h) Where the ernployer is insured and the insuraace 
carrier has assumed the payrmeut of the compensation, 
the ingirance carrier shall be subrogated to all the 
rights of the employer under this section. 


(i) The right to compensation or benefits under this 
chapter shall be the exclusive remedy to an employee 
when he is injured, or to his eligible survivors or 

legal representatives if he is killed, by the negligence 

or wrong of any other person or persons in the same 
employ: Provided, That this provision shall not affect 
the liability of a person other than an officer or employee 
of the employer." 


STATEMENT OF POINTS| 


l. The District Court should not have granted the motions for 
summary judgment because the injured employee had the right to re- 


cover against the physicians if they were negligent, and the determi- 


nation of their negligence and her damages raised genuine issues of 


material facts. 


SUMMARY OF ARGUMENT 


A hotel employee injured in her work is not precluded by the 
Workmen's Compensation Act from recovering damages from physi- 
cians to whom she was sent by her employer for their malpractice in 


treating her injuries. 


ARGUMENT 


A HOTEL EMPLOYEE INJURED IN HER WORK IS NOT PRE- 
CLUDED BY THE WORKMEN'S COMPENSATION ACT FROM RE- 
COVERING DAMAGES FROM PHYSICIANS TO WHOM SHE WAS SENT 
BY HER EMPLOYER FOR THEIR MALPRACTICE IN TREATING HER 
INJURIES. | 


An examination of the law indicates that this is a case of first 
impression in the District of Columbia and elsewhere under the Long- 
shoremen's and Harbor Workers’ Compensation Act, Act of March 4, 
1927, c. 509, sec. 1, 44 Stat. 1424, U.S.C. Title 33, sec. 901 et 
seq. , as amended (herein called the Longshoremen's Act), which Act 
is applicable to employees injured in the District of Columbia. D.C. 
Code (1951 ed.) Title 36, sec. 501. This Court, however, appears to 
have considered the matter inferentially in Foomote 5 in Lindsay etal. 
v. George Washington University (1960) 108 U.S. App. D.C. 44, 279 
F. 2d 819. In that case an employee of the University was injured at 
work and was treated in the University hospital. A malpractice action 


against the University relative to the hospital treatment failed on the 


grounds that the exclusive remedy against the employer was workmen's 
compensation. This Court, in Foomote 5, commented, "Of course the 
plaintiff was permitted an election of remedy, 33 U.S.C.A. sec. 933, 
and here sued, not the physician, but the employer." The inference 

to be drawn is that a malpractice action against the physician would 


lie. 


The District of Columbia Code (1951 ed.) Title 36, sec. 501, 
makes the Longshoremen's and Harbor Workers’ Compensation Act 
applicable to the District of Columbia. The Act permits the recovery 


of damages against third persons: 33 U.S.C. 933(a). 


In regard to the question, "Who is a third person?” Larson, 
Workmen's Comp., V. 2 sec. 72.00, p. 170 states: "In most juris- 
dictions the concept of ‘third persons’, against whom common-law 
actions may be brought for compensable injuries, includes all persons 
other than the injured person's own employer; i.e., it includes co- 
employees, employers of employees working on the same project, and 
physicians whose malpractice aggravates the compensable injury." 
(Emphasis added). Courts of other jurisdictions have defined third 
persons as “meaning any other than master, or those whom act makes 


it the master..." Zimmer v. Casey, 146 A. 130, 296 Pa. 529. 


The United States Supreme Court has discussed the Act in Seas 


Shipping Co. v. Sieracki, 328 U.S. 85, 90 L. Ed. 1099, 66S. Ct. 872 
and stated: "We may take it therefore that Congress intended the re- 
medy of compensation to be exclusive as against the employer... but 
we cannot assume, in face of the Act's explicit provisions, that it in- 
tended this remedy to nullify or affect others against third persons. 


Exactly the opposite is true." 


Prof. Larson states: 


"Of the thirty jurisdictions that have considered 
judically the suability of physicians who have aggravated 
a compensable injury by malpractice, twenty-three have 
in some form recognized that a suit would lie. Of these, 
eighteen treat the third-party liability of the physician on 
broadly the same terms as that of any other third person, 
Two appear to allow the employee to keep the proceeds, of 
the malpractice recovery in addition to compensation, with 
no obligation to reimburse the employer. Three hold that 
compensation is not payable by the employer for aggrava- 
tion due to malpractice in the first place, contrary to the 
almost-universal majority rule including such aggravation, 
and thus leave open the possibility of an independent dam - 
age suit by the employee against the physician which would 
bear no relation to compensation law. | 


| 
"Four states appear to relieve the malpractitioner from 
all tort liability. Another has barred action by an employee 
who has accepted compensation, without giving any indication 
what the result would be if he had not, or if the employer had 
sued as subrogee. 


"One state, New Jersey, has a decision following the ma- 
jority rule and another following the minority rule, neither 


emanating from the court of last resort." Larson, op, Cit., 
sec. 72.61, p. 186-189. (Extensive foomotes omitted. ) 


In a recent case, this Court has held "... Workmen's compen- 
sation acts deal with rights of action against employers; they provide for 
certain compensation to be paid without litigation by employers. But 
those statutes, generally speaking, do not affect the rights of the injured 
employees against third parties; an injured employee is left to what- 


ever right he has against third parties; an injured employee is left to 


whatever right he has against a third party." Utica Mutual Ins. Co., 


etc. v. Potomac Iron Works, Inc., et al., U. S. App. D. Coy No. 16308, 


February 23, 1962. 


Although no cases involving physicians have been noted under 
the Longshoremen's Act, it is clear that "the provisions of sec. 905 
prescribing that the Longshoremen's Act is the exclusive liability of 
the employer does not operate for the benefit of anyone else and cer- 
tainly not for a third party". Pure Oil Company v. Snipes (Sth Cir. 
1961) 293 F. 2d 60, 68; Seas Shipping Co. v. Sieracki (1946) 328 U.S. 
85, 101, 90 L. Ed. 1099, 1109; Ryan Stevedoring Co. v. Pan -Atlantic 


Steamship Corp. (1956) 350 U.S. 124, 130-131, 100 L. Ed. 133, 139. 


As noted above, Prof. Larson indicates that the great weight of 


authority is that the physician is subject to liability. The reasoning of 


the Supreme Court of Indiana in a malpractice case is pertinent: 


"Our statute recognizes and preserves the common-law 
right of action in the employee against a third party causing 
an injury, but, where such is within the chain of causation 
and aggravates or adds to the original injury, it becomes 
part of the injury for which compensation may be paid. The 
option is left with the employee as to whether he will claim 
compensation for the injury or maintain his common-law 
right of action against the physician. The statute contem- 
plates that a wrongdoer shall not go unwhipped of justice." 
Seaton v. United States Rubber Co., 223 Ind. 404, 61 N.E. 

77. 


In that case the statute was Title 40,sec. 123 of the Indiana Code 
(urns 1940 Replacement): 


"Whenever an injury or death for which compensation 
is payable under this act shall have been sustained under 
circumstances creating in some other person than the em- 
ployer a legal liability to pay damages in respect thereto, 
the injured employee, or his dependents in case of death, 
at his or their option, may claim compensation for the em- 
ployer or proceed at law against such other person to re- 
cover damages or may proceed against the employer for 
compensation and against such other person to recover 
damages at the same time." 


CONCLUSION 


Appellant respectfully urges that the judgments of the District 


Court be reversed and that this case be remanded for a trial qn the 


merits. 
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STATUTES: 
33 U. S. C. sec. 933 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT — 


| 
| 
No. 17, 129 | 


CLAUDINE BECK DEHAVEN, 


Vs. 
DR. PHILIP CAULFIELD, ET AL., 
Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


SUMMARY OF ARGUMENT 


While an employee is receiving medical treatment for injuries originally sustained 


in the course of employment she is still in the course of employment in reference to 

her employer and his liability is limited to Workmen's Compensation for subsequent 

negligent medical aggravations of that injury, but in reference to third persons not her 
| 


employer or his employee she is just another individual to whom all the rights of the 


law are afforded. | 
| 


The juxtaposition of common-law and Workmen's Compensation do not present the 
| 


danger of a double recovery. 


ARGUMENT 
I 


WHETHER APPELLANT WAS OR WAS NOT IN 
THE COURSE OF EMPLOYMENT WHEN BEING 
TREATED BY THE APPELLEES IS OF NO 
EFFECT ON APPELLANT'S RIGHT TO BRING 
A THIRD PARTY COMMON-LAW SUIT FOR 
DAMAGES AGAINST APPELLANT'S 


=~ 


Appellees brief is devoted to the proposition that the exclusive remedy of the 
ucgellant lies in Workmen's Compensation because the negligent treatment rendered 
47 the appellees occurred at a time when appellant was "in the course of employment”. 
I support of this contention appellees cite Lindsay, et. al. v. George Washington 
University, 103 U.S. App. D.C. 44, 279 F. 2d 819 where this rule was applied to in- 

‘t2te an employer against a suit for damages resulting from allegedly negligent care 


oi inc employee in the employer's hospital. 


Sirailerly Appellees cite Balancio v. United States of America, 174 Fed. Supp. 636, 


oud Leahy v. United States of America, 160 Fed. Supp. 519 where again the employee 


12g originally injured and subsequently negligently treated by the same legal entity 


tat be sued, i.e. bis employer, the United States. The case at hand is not a suit 
arainst 2m employer but an independant third party. And the "course of employment" 
“-eory applied in these cases to bar any but Workmen's Compensation claimsfafothi 


negligent medical treatment should not be applied. 


The course of employment concept which counsel for appellees keep reiterating is 


an 7 Lypervasive thing. The Compensation laws inure to the benefit of injured em- 


-iovees Curing their treatment for their compensable injuries. . Appellant fully agrees 


“2 che has a compensation claim against her employer for the original injury and,..in 


Es x x 
I 
| 
| 
| 


-4ditioa the aggravation of her original injury by the appellees. But this compensation | 
claim does not infringe upon her common law right to sue a third-person for damages. 
resulting from this independant tort. Appellant is not in the course of employment as 


regards the Appellees. 


| 
Appellants cite Fernandez v. Gantz, 113 Fed. Supp. 763, 764 (DCD 1953), but fail 
state that in this case the negligent doctors went to trial. Fernandez was a discussiay 
of way the employer or his insurer should not be held liable for negligent treatment of 
en independant doctor, because compensation was the exclusive femedy of the employee 
acainst his employer for this aggravation of his original injury. But neither Court nor 
| 


| 
counsel discussed whether the independant doctors themselves could be sued. It was 


elf evident that they could be, as they were. Frankly Counsel for Appellant is per- 

zlexed at the appellees reference to this case in which the negligent doctors went to 

“a1 to support their attempt to keep the appellees herein from just that fate. Why: 

enould Dr. Gantz have gone to trial and not Caulfield? nEPEHES: cite Ross v. Ericks on, 
5 Wash. 634, 155 P. 153 but fail to state that a final award again had been made by 

the Washington Workmen's Compensation Board and Copipensatina has been paid for the 


original injury and the subsequent malpractice. 


Appellees cite Roman v. Smith, et. al. 42 F. 2d 931 ( Dist, Ct., p. Idaho, N.D.) 


(4930) but fail to state that the injured employee was not allowed to sue the negligent 


doctor because the cause had passed to the employer's insurer due to the acceptance 


>£ compensation benefits by the employee. Such is not the case here. Further Roman 


has been repudiated by a latter Idaho case which specifically allowed such a suit 
ainst a malpracticing physician. Hancock v. Holliday, 65 Idaho 645, 150 P. 2d 137 - 


Appellant contends that those cases denying damages to an employee for the 
aggravation of an industrial injury by malpractice fall into three categories: One, where 
the employer is being sued for the doctommegligence; Appellant contends that her case 
is in no way similar tothis sitdatian for here she is suing the doctors only; two, where 
a final workmen’s compensation award has been made; third, in those states prohibiting 


third party actions altogether. None of these categories apply. 


Appellant contends that the extant decisions and justice dictates, while an em- 
ployee is being treated by a doctor for injuries sustained in the course of employment 
she is still in the course of employment in reference to her employer, and her rights to 
Workmen's Compensation cover any subsequent aggravation of those injuries by the 
doctors, and compensation is her only remedy against the employer for this aggrava- 
tion, but in reference to third persons not the employer or his employee, she is just 
another individual to whom all the rights of the law are afforded. Surely the Workmen's 
Compensation Act was not enacted to protect a negligent doctor to allow him to use a 


lesser degree of skills on one patient than another, to give an immunity to recklessness 


and disregard for human pain Dudrey v. Shane, 109 Cal. App. 586, 241 P. 2d 78. 


~ ® 


THE ARGUMENT OF DOUBLE RECOVERY 
IS UNFOUNDED 


Appellant refers the Court to the provisions of 33 U.S.C. 933 and particularly 


susjection (f) thereof. 


CONCLUSION 
| 
Wherefore, it is respectfully submitted that this Court should reverse the judg- 


ments of the District Court and that this case be remanded for a trial on the merits. 


| 
Respectfully submitted, 


| 
DANIEL 1. SHERRY | 


AARON M. LEVINE 


ROBINSON, ROSENBERG & SHERRY 
1343 H Street, N. W. 
Washington, D.C. | 


Attorneys for Appellant 
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